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RECENT CASES 

Carriers — Elevator Passengers — Care Required — Presumption of 
Negligence. — Helmly v. Savannah Off. Bldg. Co., 79 S. E., (Ga.), 364. 
— Held, that the relation between one owning and operating an elevator 
for passengers and those carried in it is similar to the relation between 
carrier and passenger which arises in the case of an ordinary common car- 
rier of passengers. The exercise of extraordinary diligence is required 
in the transportation of passengers while in the elevator, and also in giving 
intended passengers reasonable opportunity to enter it, and if, in the 
operation of the elevator, an injury occurs to one who is a passenger 
therein, or who is entering it with the intention of becoming a passenger, 
on proof of the injury, a presumption of negligence arises against the 
owner. 

Although spoken of by some courts as common carriers of passengers, 
Treadwell v. Whittier, 80 Cal., 574; Springer v. Ford, 189 111., 430, the 
owners and managers of passenger elevators cannot properly be so classed. 
This will be seen when the nature of the business of operating a passen- 
ger elevator is considered, for the proprietor of such owes no duty to the 
public to accept all who offer themselves for transportation, and who stand 
ready to pay the legal fare, and comply with his reasonable rules and regu- 
lations. Seaver v. Bradley, 179 Mass., 329; see also Hutchinson on Car- 
riers, (3d ed.) sec. 100. Nevertheless, with reference to the safety of their 
passengers, the law has imposed on the owner of passenger elevators 
duties precisely similar to those exacted of passenger carriers by railroads. 
So, they are bound to exercise the highest degree of care and diligence in 
and about the operation of such elevators that is practicable, to prevent 
injury to passengers being carried therein. Beidler v. Branshaw, 200 111., 
425; Kentucky Hot Co. v. Camp, 97 Ky., 424; Goodsell v. Taylor, 41 Minn., 
207. So, too, the obligation to those attempting to become passengers is 
the same, and the highest degree of precaution and care must be used not 
to injure them while entering the elevator. Morgan v. Saks, 143 Ala., 139; 
South. Bldg. & Loan Ass'n. v. Lawson, 97 Tenn., 367. And the same 
degree of care in the construction and repair of the elevators must be 
exercised as is required in the construction and repair of an engine or 
other machinery of railway transportation. Oberf elder v. Doran, 26 Neb., 
118. But in Michigan, New York and Rhode Island, a different rule of 
liability is enforced. In these jurisdictions one maintaining a passenger 
elevator is not held to the care required of a common carrier; all that 
is required of him is that he exercise reasonable care and prudence as to 
the construction and operation of the same. Burgess v. Stozve, 134 Mich., 
204; McGrell v. Buffalo Off. Bldg. Co., 153 N. Y., 265; Edwards v. Manu- 
facturer's Bldg. Co., 27 R. I., 248. The basis on which these decisions are 
put is that the owner of a passenger elevator receives no compensation for 
the carriage, and that the right of any person to be carried is based on the 
implied invitation to enter which the owner o'f the property is deemed to 
extend to all with business on the premises. To such persons the law 
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imposes on the owner the duty to see that the premises are in a reasonably 
safe condition. See Griff en v. Manice, 166 N. Y., 188. But this reason is 
illogical, as the compensation of the owner comes from the increased rent 
charged for such conveniences. In all jurisdictions, the falling of the 
elevator, or the breaking of the machinery or appliances by which it is 
operated, raises a prima facie presumption of want of care on the part of 
the one having control thereof, and responsible for its safety. Treadwell 
v. Whittier, supra; Edwards v. Manufacturers' Bldg. Co., supra; Fox v. 
Philadelphia, 208 Pa., 127. As between the two rules, the better one would 
seem to be that upheld by the weight of authority, as there is no distinc- 
tion in principle between the degree of care that should be required from 
a carrier of passengers horizontally, by means of railway cars, and one 
who carries them vertically, by means of an elevator. The holding in the 
principal case is sound and in accord with the better rule. 



Carriers — Passengers — Caretaker. — St. Louis & S. F. Co. v. Nichols, 
136 P. (Okla.), 159. — Plaintiff shipped horse on defendant's road and 
shipping contract set out that a caretaker would be given free passage, but 
since in plaintiff's case charge was made by hundredweight and not by 
carload, he in fact was not entitled to free passage. Plaintiff did not know 
this and in good faith applied to the conductor of the freight train, who 
allowed him to ride in the caboose, where he was injured. Held, that it 
was within the apparent scope of the conductor's authority to give such 
permission and therefore the plaintiff was a passenger. 

A master is bound by the act of his employe or servant only if the 
act is within the actual or apparent scope of his authority. L. & N. R. 
Co. v. Scott's Adm., 108 Ky., 392. So there arises a prima facie presump- 
tion that one riding on a passenger train is a passenger and that one riding 
on a freight train is not. Bergan v. Central Vt. Ry. Co., 82 Ct., 574; Pur- 
ple v. Union Pacific Ry., 114 Fed., 123. There also arises the presumption 
that a freight conductor has no authority to permit any one to ride as a 
passenger. Waterbury v. N. Y. C. & H. R. Ry., 17 Fed., 671. But if there 
exists a custom for freight conductors to carry passengers and the rail- 
road permits it, they are liable to one who bona fide rides as a passenger. 
Waterbury v. N. Y. C. & H. R. Ry., supra. Or where the traffic, freight 
and passenger, is by same trains, a conductor may create the liability even 
though no passengers were allowed on that particular train. Lucas v. Mil- 
waukee & St. Paul R. Co., 33 Wise, 41. There are cases which hold that 
the mere appearance of the freight train is enough to put one on notice 
that the conductor has no authority to accept anyone as a passenger, par- 
ticularly where the traffic was not intermingled in any way. Eaton v. Del., 
L. & W. R. Co., 57 N. Y., 382. Even in such a case the acceptance of a 
passenger, if it can be brought within the apparent scope of the conduc- 
tor's authority as a freight conductor, would bind the master. Lawson, 
Adm. v. Chicago, St. P., M. & O. Ry. Co., 64 Wise, 447. The question 
then would be whether under the circumstances it was reasonable to sup- 
pose that the conductor had such authority. Purple v. Union Pac. Ry. Co., 
114 Fed., 123. Where there is a custom to carry a caretaker as a passenger 



